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he Stipulatio Poenae in the Law of Ceylon

HE problem stated -——When the parties to a contract agree that, in the
event of a breach of contract, a sum of money is to be paid by the
party in default to the injured party, to what extent is such an

eement (which in Roman law was termed a stipulatio poenae') enforce-
e in the law of Ceylon ?
' Are we in Ceylon governed on this subject by ‘ the Roman-Dutch TLaw
e and simple 2, or has the English Law been introduced either expressly
legislation or tacitly by judicial decision. If the Roman-Dutch Law has
superseded by the English Law, has the supersession taken place on the
that the Roman-Dutch Law and the English Law on the subject are
ilar; and has the English Law replaced the Roman-Dutch Law wholly or
in part 7 What, in short, is ‘ the living law of Ceylon '3 with regard
the stipulatio poenae ?

It must be noticed that the case that is proposed for discussion in this

cle is that in which a party to a contract promises to pay the other a sum

oney in the event of his breaking his obligations under the contract : the
gation to pay the money is a merely accessory or secondary obligz\tl’on,

h comes into existence only in the event of breach of the party’s primary

ations under the contract. The position is quite different in the case

h which we are not concerned in this article) where the debtor’s obligation

I, This may be translated ‘ stipulation for a penalty ', provided we remember that
e Roman and Roman-Dutch law poena or ‘ penalty ’ did not have the technical
ing which it bears in English law ; for the English law division of conventional
into  penaltics * and ‘ liquidated damages’ was not known in Roman and Roman-
hlaw. See Nawmasivayam v. Sup pramaniam 1877 Ramanathan 362, 371; Iernando
frnando ¢ N.L.IR. 285, 288 ; Webster v. Bosanquet 13 N.L.R. 47, 55-0; Pearl Assurance
td. v. Union Government 1933 A.D). 277, 300.

2. Te use the phrase of Bertvam, C.J. in Samed v. Segu/hamby 25 N.L.R. 481, 487.
3. In Rabot v. de Silva 12 N.L.R. 81, 82 (1".C.), Lord Atkinson used this phrase
Istinguish ‘ the Roman-Dutch Law pure and simple’ from that law as developed in
ern times by the legislature and by judges in Ceylon.
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to pay the money is not merely accessory to =0l .other obh(g)?té;):: :‘\:i]l:h A
the p»rim;lry obligation under the con.trzlct, but is 111’ ‘[ern;Stho dcl)‘t()i, n ?ct
itsclf a primary but alternative obligation at th(? clcctlont;) ~1/t,,nti(m . f he
distinction between the two cases depends entirely on the inte of the
parties to the particular contractt. - -

But even where it is quite clear that the parties to a Cont[racttl ]tlt”l_(-l that
the obligation to pay the money was merely aCC(tSS():)y to fdn;)mll()lrp1)11’11131-},
obligation, the former obligation will not necessarily C, en or‘r(:lv ,l'\mw us,
in the first place, since the obligation to pa‘y the money 151 In{),li,;lt;“”, ;:S()fry
to the principal obligation, it follows that if t.hat.prmc%lpla 1o E(‘ y ir; or
some reason null and void, the accessory obligation will also be void ang
unenforceable’. S i

Secondly, even where the principal obhgat.‘.lon Is quite \.& 1« : ln(lt}:ie
accessory agrecment to pay a sum on its breach is therefore j)lm,”«m{{jk 1; ,\{: id,
the creditor cannot enforce payment of the sum un.less tl}ere has :un ;f een
a default by the debtor in terms of the agreements. It is a ques 1}\);1 UHCOI;
struction 0% the particular agreement exactly when, and .up70n which defan
of the debtor, the sum agreed upon becomes payable by hlrn. .

Thirdly, even where the principal obligation is quite ?‘ahd alld}t}n»h)(:;lf:rilct;
contemplated by the parties has cliarly occirrid, t}(l)ebf;e;t’(ciorol;z/ :,Ln‘i\‘fa‘ction

ering the agreed sum because he has &
gzi: :ﬁzoég}r)tco{i for thi latter’s default. Since the agre.ed stlm 115t (m\lﬁ;j::e:;
sory to the principal obligation of the debtor, and is intended to =cc

of that obligation or compensation for its non-

the creditor performance e

i i al sum.
performance, the creditor is not obliged to claim the agreed T
of claiming that sum, the creditor may, if he prefers to do so, sue fvrmance
: : igati S -perfo
for performance of the primary obligation®, or for damages for non-pe

] v 55, 25 sases therein cited.
4. See, c.g., Pawva v. Marikar 39 N.LL.R. 255, 257 and the mq“. : e o
Voet 45. 1. 12; Pothicr, Obligations, sec. 338; French Civil ((I); ek o
v Civil Cod ;cf i . de Waas 1820 Ramn. 39, 41.
1227; German Civil Code (1900) Art. 344 ; cf. Huxham v

ceheva 5 N.L.R.
casebera 5 D
6. Kailasam Chetty v. Fernando 2 Browne 8y ; Lenova v. Awmarascherd 5

114 ; Avehawmi v. Jayaschara 2 S.C.C. 142.

Seon Aok d v vavde ~ here, on the Um@tluC“.Cﬂ
oee, e.g., doname \4 eyewardene 48 N.L.R. 73, where n

4 ontractor

1 % > ¢
of a building contract, it was held that the payment of the'sum pr:nllzf:):}()ftt;w 2 e,
for delay in completing the building became pavable or?ly on CdOI po“ o o i By
and 01113" from such date as the architect shoul'd dct(?rr'nmcv(un erdpu e the eni
the contract of extending the date for completion originally agreed ug

plover and the contractor).

2)
. Hopkyns (174
8. Tothicr sce. 341; French Civil Code Art. 1228; Howard v. HopR)

2 Atk. 371 Logan v. Wienhnlt (1833) 1 Cl. and Fin. 6r1.
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f that obligation®. But the creditor cannot demand both the
famages'® nor the agreed sum and performance, i1
The problem, then, with which this article is concerned may be more
ully stated as follows ‘—Where the parties to a valid primary contractual
bligation agree that, in the event of a breach thereof, the party in default
jhall become liable to pay the other, as a secondary obligation, an agreed
m, and the default has clearly taken place, to what extent does the law
Ceylon allow the injured party, who has not obtained any other satisfaction
pr the default, to recover the agreed sum ?  As stated earlier, we shall have
p examine the English Law and the Roman-Dutch Law_respectively before
fe can decide exactly what the position is in the modern law of Ceylon.
p  The English Law.—The English Common ILaw Courts admitted the
kaction in full of a sum stipulated as due in the event of breach of contract,
t in course of time the Court of Chancery gave relief in certain circum-
fances.  The position in the modern law may be stated as follows :
Where the parties to a contract have themselves provided that in case of
reach of the contract the party in default shall pay the other a stated sum,
his sum may, in the eyes of the law, be one or two things : it may be either
fliquidated damages’ or a “penalty *.  Whether the sum fixed is in any

agreed sum and

9. Pothier sec. 342. But in Enilish law the creditor has no option to sue the debtor
damages independently of suing for the agreed sum, if the agreed sum is held to be
iquidated damages’'—i.e. a genuine pre-estimate by the parties of the loss likely to result
pm the breach. If, however, the agrecd sum is held to be, not * liqquidated damages ’,

a ' penalty ’ (for the distinction see the text at p. 11), the creditor has the option either
suing for the agreed sum or suing indcpendentl_v for damages for breach of contract;
PP. 13-14.
Io. V. d. Keessel, Dictata ad Grotium, 3. 1. 43 ; cf. Attorney-General v,
2 Co. 18 N.L.IR. 417, 429.

1I. except where the agreed sum is expressed to be payable for delay in performance
Fsuch, as distinct from non-performance.  Pothier sec. 344 ad fin; Irench Civil Code
. 1229.

12, Commissisner of Public Works v. Hill 1906 A.C. 368 (P.CLy; Webster v. Bosanquet
P12 A.C. 3094 (P.C) s Dunlop Puewnatic Tyre Co., Lid. v. New Garage and Motor Co.
F¢- 1915 A.C. 79. In arriving at the inteution of the parties, the Court is not restricted
the terms of the agreement but may, by taking extrinsic evidenee, inform itself of alj
& circumstances attending the making of the contract. Abrahamson (Ply)) [:d. v.
Uth African Electric Appliances (Piy.) T4, 1940 C.P.D. 301 (a South African decision
Viewing both South African and English cases).

or if the sum, though not a genuine pre-estimate
ked by the parties becausc they agreed to limit the d
0S¢ which a breach of the contract would probably ¢
@ v. Widnes Foundry (1925) L#d. 1933 A.C. 20, 25.

3

Abram Saibe

of the probable loss, has been
amages recoverable to less than

ause.  Cellulose Acetate Silk Co.
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treated as liquidated damages®™; but if the sum scems to have been fixced
not with the idea of assessing the likely loss but in terrorem, that is, with the
intention of securing performance of the contract by penalising a breach, the
sum will be treated as a penalty!s.

The terms used by the parties to describe the sum fixed are not conclusive,
and do not absolve the Court from deciding from the terms of the contract
and the surrounding circumstances whether the sum fixed is a penalty or
liquidated damages. But since the parties may prima fucie be presumed to
mean what they say, the presumption, where the parties have used the term
‘ penalty 7, is that the sum is a penalty, so that the onus is on the party sceking

to show that the amount is liquidated damages to prove this't; and, mn-l

versely, where the parties have used the term ‘ liquidated damages’, the pre-|
sumption is that the sum is liquidated damages, so that the onus is on the:
party alleging it to be a penalty to prove that fact!.

It has often been judicially stated that it is not possible to lay down
exact rules for determining the question whether the sum fixed in a contract
is a penalty or liquidated damages; but the decided cases have laid down
certain tests which may be of help in ascertaining the intention of the parties,
The application of these tests to the facts of particular cases has often led to.
differences of opinion ; but it must be remembered these rules are no more
than presumptions as to the parties’ intention, so that they are rebuttable by
evidence of a contrary intention appearing from a construction of the contract
and the surrounding circumstances taken as a wholels.,

The following are the chief tests that have been applied by the Courts to
decide the question ‘ Penalty or Liquidated Damages ?":—-
(1) If the sum agreed upon is extravagant and unconscionable in amount
in comparison with the greatest loss that could possibly follow ]
from the breach, the sum will be held to be a penalty!.

14, Commissioner of Public Works v. Hill 1906 A.C. 368 (I>.C.), following CI_)'z/r’/unk
Engineering and Shpbuilding Co. Ltd. v. Yzquierdo v Castenada 1903 N.C. 0.

15. Lowe v. Pecrs (1708) 4 Burr. 2225, 22205 Law v. Redditch Local Board (1592)
1 OB 127, 132.

10, Wilson v. Love (1896) 1 ().13. 626 ; Clydebank Engineeving and Shipbuildin g Co.
Itd. v, Yequievdo y Castenada 1905 A.C. 6.

170 Pye v British dutomobile Commercial Syndicate Ltd. (1906) 1 KB, j25. \\“heré
the partics” intention is doubtful from the terms of the contract, semble, the sum is t@
be taken as a penalty.  Crisdec v. Bolton (1827) 3 Coand P24, 243 of. Barion v. (ilove!
1815 Holt (N.I') 43.

. (1892) 1 ().B. 127, 130.

18, Pye . British Automobile Commercial Syndicate Lid. (1906) 1 K.I3. 425.

19. Dunlop Puewmatic Tyve Co., Lid. v. New Garage and Motoy Co. Ltd. 1913
A.C. 70, 87, Clydebank Engincering and Shiphuilding Co. Lid. v. Y quicrdo y Cmmmdal
1905 \.C. 0, 10.
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(2) If a larger sum of money is made payable on breach of an obligation
to pay a smaller sum of money, the larger sum will be held to be
a penalty®.

(3) Where a contract contains only onc stipulation on the breach of
which an agreed sum is to be paid, the sum will be held to be liqui-
dated damages, especially where there is no adequate means of
ascertaining the exact damage which may arise from the breach?,
except where the single stipulation is of trivial importance or can
only give rise to nominal damages and the agreced sum payable is
so large in comparison as to make it clear that the sum was fixed
as a penalty?.

(4) Where a contract contains a variety of stipulations, if a single lump
sum is made payable on the occurrence of onc or more or all of
several events, some of which may occasion scrious and others
only trifling damage, the presumption is that the sum is a penalty?3,
especially where some of the stipulations are of such a character that
the damages which can possibly arise from a breach of any of them
are insignificant when compared with the sum fixed by the parties®.
But this presumption is weakened where the amount of damages
for the breach of each stipulation is unascertainable or not readily
ascertainable, and in such circumstances the sum made payable
on breach of any of the stipulations will be treated as liquidated
damages?.

Where the Court comes to the conclusion that the sum fixed is liquidated

damages, the party complaining of the breach is entitled to recover the sum

fixed without having to prove actual damage, and the Court will accept the
sum without interfering with it20. Where the Court comes to the conclusion
that the sum fixed is a penalty, the party suing on the penalty can recover
only the damages actually shown to have been suffered by him as a result of
the breach, and in any event not beyond the amount of the penalty*”; but

20. F\'rn;bl'r \'._l':an'an (1829) 6 Bing. 141, 148, Thompson v. Ht{((s‘:m 1869 L.R.
4 H.L. 1, 15; Wallis v. Smith (1882) 21 Ch. D. 243, 256 Law v. Redditch lLocal Board

21. Leav. Whitaker 1872 T.R. 8 C.P. 70 Dunlop Pnermalic Tyre Co. Ltd. v. New

. Garage and Motor Co. 1td. 1915 A.C. 79,86, Laiv. Redditch Local Board (1892) 1 (.1 127,
3 22, Law v. Redditch Local Board (1892) 1 Q.B. 127, 130 ; Rayneyr v. Rederiaktic-
i bolaget Condor (1895) 2 ().1. 28¢. ~

23.  Elphinstone v. Monkland Ivon and Coal Co. (18806) 11 App. Cas. 332, 342
lop Pnewmatic Tyve Co. Ltd. v. New Gavage and Motor Co. Iid. 1915 N.C. 79.

24. Davies v. Penton (1827) 6 B.and C. 210, 223 Wallis v. Smith (1882) 21 Ch. D.
243, 205 and 270. )

25. Atkyns v. Kinnler (1850) 4 1ixch. 770, 783 ; Galsworthy v. Strudt (1848) 1 Exch.
659 ; Wallis . Smith (1882) 21 Ch. D. 243, 258.
26. Commissioner of Public Works v. Hill 1906 \.C. 368, 375.
27. Wilbeam v. Ashton (1807) 1 Camp. 78; Comvmissioner of PPublic Works v. Hill

Dt~
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it is open to him to disregard the penalty and recover damages (even excecdiny

the amount of the sum fixed in the contract) in an action for breach of

contract?,

Before we turn from the English Law to consider the Roman-Dutch Low
relating to the stipulatio poenae, it is not irrelevant to mention twoauthoritative
attempts to restate concisely what was conceived to be the English Law
but without express reference to the distinction between penalties and liqui-
dated damages. The first is section 74 of the Indian Contract Act (Act No. g
of 1872) which, as first enacted, did not contain the words italicized : * When
a contract has been broken, if a sum is named in the contract as the amount to
be paid in case of such breach, (o7 if the contract contains any other stipulation
by way of penalty), the party complaining of the breach is entitled, whether
or not actual damage or loss is proved to have been caused thereby, to receive
from the party who has broken the contract reasonable Compensat%on rot
exceeding the amount so named (o7, as the case may be, the penalty stipulated
for)?®’. The second is section 339 (1) of the ‘ Restatement of the Law of
Contracts ’ issued by the American Law Institute in 1932, which runs as
follows :—‘ An agreement, made in advance of breach, fixing the damages
therefor, is not enforceable as a contract and does not affect the damages
recoverable for the breach, unless (@) the amount so fixed is a reasonable
forecast of just compensation for the harm that is caused by the breach, and
(b) the harm that is caused by the breach is one that is incapable or very
difficult of accurate estimation’. It will be seen that the latter section,
which, unlike the former, does not necessarily limit the damages recoverable
to the sum agreed upon by the parties, is the more correct statement of the
present law of England, according to which the creditor, where the conven-
tional sum is a ‘ penalty ’ and not ‘ liquidated damages’, can sue for breach
of contract independently of the penalty, and thus recover even more than
the agreed sum?.

28. Lowe v. Peers (1768) 4 Burr. 2225, 2228 ; Harrison v. Wright (1811) 13 hast,
343, 348; Wall v. Rederiaktictolagei Luggude (1915) 3 K.B. 66, 72-3; Waits, Walts ;f}trl
Co. Lid. v. Mitsui and Co. Lid. 1917 A.C. 227, 244-5 and 246. Secus, where the contract
clearly shows that the right to recover the agreed sum is to be the injurevc.l party:'s bnl,y
right in the event of a breach of contract. Cellulose Acetate Silk Co. v. Widnes Fouiidry
(1925) Ltd. 1933 A.C. 20, 25-6.

29. ‘ The sole object of the section appears to have been to provide for the clns:.s of
cases . . . in which the distinction between ** liquidated damages " and “* penalty ** has given
rise to so much difference of opinion in the English Courts ' (Umarkhan v. Salc,«'suan
(1892) 17 Bom. 106, 111). The words italicised in the text were added by SeCtlf)ljn 4 of
the Indian Contract Act Amendment Act No. 6 of 18gy. Even the section as orlgmé![l}:
enacted was ‘ the result of a pronounced difference of opinion between the (Indian L.aw)
Commissioners and the European business community in India as represented on _;hc
Select Committee of the Legislative Council’ (Sir G. C. Rankin, Background fo In#ian
Law (1946) p. 108 ; cf. pp. 81-2).

30. See pp.13-14 at n. 28. :

J
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The Roman and Roman-Dutch Law.—When we turn from the English Law
to consider the rules of the Roman and Roman-Dutch Law on the subject of
the  stipulatio poenae’t, we find little or no agreement among the old
text-writers.  As Bynkershoek says in his Quaestiones Turis Privati (2. 14),
" There is utter confusion among the commentators both ancient and modern
on the question of penal clauses inserted in wills and contracts for the purposes
of more effectively enforcing their provisions, and T doubt whether there is
one who has stated the law correctly .

It seems clear that the practice of annexing a stipulatio poenae to a con-
tract was well established even in Roman times, and was recognized to be
an useful device as avoiding the necessity of proving the damage suffered by
a breach of the contract. Contradictory views were held by the mediaeval
commentators as to the extent to which such stipulations could be enforced.

According to one view which was based on texts of the Roman Law like
Institutes 3. 19. 9 and Digest 45. 1. 38. 17, the creditor could compel the debtor
to pay the whole amount agreed upon, on the principle that a promisor should
be held to his promise2. So long, therefore, as the parties in agreeing for
the sum were not acting in fraudem legis (for example, they were not trying
to evade the usury laws), the law would not interfere with the full exaction
of the agreed sum. The great Azo of Bologna was amongst those who held
this view of the strict enforccability of stipulationes poenaeds,

In opposition to this highly legalistic view point was that which, based
on other texts of the Roman Law like Code 7. 47%, Digest 19. 1. 28 and 44.
4. 4. 3, and first authoritatively expressed by Dumoulin (Molinaeus) in his well-
known treatise * On Damages’ (De eo quod interest),’ came to be accepted
by most of the Roman-Dutch text-writers as stating the position in their law.
Voet expresses this view thus3é: “The rule under our present law is that
where a very large penalty (ingens poena) is attached to a contract, the full

31. Since poena is rendered as * penalty ’ in many of the passages {from the Roman
and Roman-Dutch texts quoted below, attention is drawn to the fact that the word does
not, in Roman and Roman-Dutch Law, possess the technical meaning it has in English
law. Sce n. 1.

32. " To the promisor of a penalty stipulated for, it is deservedly retorted that he
ought to blame himself because he has of his own free will saddled himself with the bond
of a penalty of such a character and amount ’ Digest 2. 8. 1, quoted by Voct 45. 1. 12 ad
fin.

33. See Pothicr sec. 345.

34. See p. 16.

35. Dumoulin’s views are neatly summarised by Pothier sec. 345.

36. 45.1.13ad fin. The authorities cited by Voet arc Ant. Faber ad Code 7. 23. 2
ad fin, Groenewegen De Leg. Abrog. ad Code 7. 47. 10, V. Leeuwen Cens. For. 1. 4. 15. 2,
Holl. Cons. 4. 407 ad fin.
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penalty is not adjudged, but that it ought rather to be mitigated i1'1 the disere-
tion of the Judge, that it be reduced and limited so as to approximate to the
The
basis of this view is that * when a debtor submits to an excessive penalty in
case of the non-performance of his primary obligation, there is reason to pre-
sume that he was induced to do so under a false confidence that he should not
fail in the performance of the primary obligation . . . and that he would not
have submitted to it if he had supposed that the penalty could have been
incurred . . . It would be contrary . . . to equity that the creditor should
enrich himself at the expense of the debtor by requiring from him a penalty

amount which can probably represent the plaintiff’s true damages

too excessive and manifestly beyond the damage which he has suffered from
the non-performance of the primary obligation 7. -

Although Voet himself does not lay it down, some of the authorities he
cites®* prescribe that, in deciding whether or not the sunl agreed upon 1)\'7 Fhe
parties is unconscionable, the Judge is to apply the rule lmd' down by Justinian
in Code 7. 47 (Lex unica de senlentiis quae pro eo quod mlere:sz‘ ;‘)m}furunitﬂ)
which runs as follows :—° Since the uncertainties of ancient times in regard
to the measure of damages have been drawn out ad infinitum . . . there-
fcre decree that in all cases dealing with a defined quantity of anything, or
anything definite in its nature, as in sales and leases, and all contracts, the
damages shall on no account exceed double such defined 2111.101111t. In other
cases, where the amount appears to be undefinable, the judges who have
undertaken to adjust the matter shall inquire into the case with as much
exactness as they can, so that the amount of the loss actually sustained may
be awarded as damages’. The exact scope of this lex unfortmmt('ly gave
rise to many differences of opinion among the commentators®. Some jurists
seem to have thought that Justinian’s enactment did not apply at all to con-
ventional penalties®, whilst even of those who thought it did!, some were
not quite agreed as to how exactly it was applied?.

we . ..

37. Pothier sec. 345 ; cf. Dumoulin De co quod inierest n. 150.

38. eg., V.L. Cens. For. 1. 4. 15. 2-6 and 1. 4. 16. 12. i o .

39. Groenewegen De Leg. Abrog. ad Code 7. 47 says that twc‘nty—h :.Ct"]tnyirt;lmi%}efll—
planations of Justinian’s enactment have been given by as many ggm;nu}] ‘1 (b(;.(:n it
kershock (Quaest. Tur. Priv. 2. 14) says, ' Those who consider that this v cx' }i[f’liu{\ i
gated are mistaken, but those who think that Justinian failed to gl‘\-(‘,‘tﬁl ‘ Y L e
uncertain matter in this constitution are not mistakc_n. For it is most dithcult t? t. : ':jmilar
whether, in the case of claims of fixed ftmount‘ it is lawful to §:()» up t.O :L)tm‘t‘ }:-ln;ode’of
amount, and whether it the case of claims not so hxefl, the s(mu,: 015()1?1(\101 ‘:)”“mdn o
asscssing the actual loss is to be followed. Fence this lex has F‘,dllb(?‘fll( 1.1‘;(1 o
the law-schools and the courts, that Carolus Molinaeus has' laboriousiy 901‘1_111])1; . n(]( ‘L A
book “ On Damages ” to explrin it. But kaving read this book, you will bemo

’

fused than before vou started . . .".
40. Groenewegen De Leg. Abrog. ad Code 7. 47- 1.
41. V. Leeuwen Cens. For. 1. 4. 15. 2-6 and 1. 4.

3. 1. 43 and Theses 481, Bynkershoek Quaes!. Tur. Priv. 2.

Redencerend Vertoog (1778 Amsterdam edn.) Vol. 2, pp. 445-6.

42.  Cl. Bynkershoek quoted in n. 39.

16. 12 V.d. Keessel Dict. ad Gr.
14; Aanmerkingen over het

8
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But, whatever differences of view there may have been as to the basis on
which the stipulated sum was to be modified, it is enough here to notice that
the Roman-Dutch jurists for the most part did not adopt the strictly legalist
view of Azo*, and that they accepted the principle that a sum agreed upon
as payable in the event of breach of contract could be modified by the judge
if it was greatly in excess of the real loss suffered by the injured party. As

‘we have seen*, this was the view of Voet (following Faber, Groenewegen

and Van Leeuwen), and writers after Voet also supported this view. Thus
Bynkershoek, who is cited with approval by both Van der Keessel* and Van
der Linden*s, says ‘ It is safer and better to follow the Roman Law, and to
hold that penalties in contracts for doing or not doing something were invented
for no other purpose than to provide that the mecasure of damages should not
be uncertain, and that provided we observe the qualifications laid down in
lex unica Code de Sentent. quae pro co quod interest profer., there is nothing to
fear from such pacts ... If however, a penalty clause in a contract is vastly
in excess of (longe et late excedat), any real loss which the stipulator mayv suffer,
then the lex referred to (C. 7. 47, lex unica) must be strictly observed ’ 47,
It is interesting to note that Pothier, who cannot strictly be called a * Roman-
Dutch text-writer ’, also prefers** the view of Dumoulin (which was in effect
the same as that held by Bynkershoek) in preference to the view of Azo. The
latter’s view, which would make the conventional sum irreducible by the
Court, has, however been adopted in the French Civil Code, which expressly
says that the sum agreed upon between the parties cannot be modified by
the Court#9,

To sum up the position in the Roman-Dutch Law, where the parties to
a contract have agreed upon a sum to be paid in the event of non-performance,
that sum was prima facie enforceable by the injured party against the defaulter,
unless the latter could show that the sum agreed upon was much larger than
the actual loss suffered by the former. On the other hand, it must be added
that if the sum agreed upon proved insufficient to cover the actual loss, the

43. See p. 15 at n. 33.

44. Sce pp. 15-16 and n. 36.

45. Ihcta la ad Gr. 3. 1. 43 and Theses 481.

46, Noteat vol. 1, p. 581 of his translation of Pothier, Obligations, scc. 345.

47.  Quaest. Tur. Priv. 2. 14.

48. Pothier scc. 345.

49. Article 1152 ; except when the primary obligation has been performed only
partially (Art.1131). Article 343 of the German Civil Code gives the Court power
to reduce the penalty where it is disproportionate in relation to the creditor's interest,

but by Articles 348 and 351 of the Commercial Code a penalty promised by a ‘ mercantile
trader ’ cannot be reduced.

9
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Roman-Dutch Law allowed the injured party to recover compensation, cven
if that exceeded the sum agreed upon?0.

Having stated the English Law and the Roman-Dutch Law relating tq
the stipulatio poenae, we are now in a position to attempt a comparison ang
a contrast. Both systems of law agree in recognising the power of a persop
complaining of a breach of contract to sue the defaulting party for a sum of
money promised in the event of default, that sum being prima facie due ag
promised ; and both systems also recognise that the defendant had the power
of releasing himself from his prima facie liability to pay the full amount agreed
upon if he could discharge a certain burden of proof. But what the defendant
had to prove to avoid liability to pay the full sum claimed of him was differently
prescribed by the two system .

In English Law the defendant who wishes to avoid liability to pay the
full sum has to show, from the terms of the contract and the surrounding
circumstances as at the date of the contract, that the sum, (whatever name
the plaintiff has called it), is not ' liquidated damages ’, a genuine pre-cstimate
of the loss likely to arise from the breach of contract, but a ‘ penalty ’, & sum
fixed in terroren with a view to securing performance of the contract. If the
defendant discharges this onus, the plaintiff can recover only such damages
as he can prove that he has suffered, but not exceeding the sum fixed in the
contract.”? In Roman-Dutch Law, on the other hand, the defendant who
wishes to avoid hability for the full sum agreed upon, has to show that the
plaintiff's claim is large in relation to the actual damage suffered by the plain-
tiff—an undeniably heavy burden since it involves the proof of facts not
ordinarily within the knowledge of a defendant.

[t will thus be seen that the Roman-Dutch differed from the English Law in
that the former system did not adopt the English test of examining the contract
in the light of the circumstances existing at the date of its making, with a
view to deciding whether, according to the intention of the parties atl that
time, the sum fixed was in the nature of a * penalty "or of ' liquidated damages’.

50. Voct 46. 2. 4 ; Pothier scc. 342, who, however, adds ‘ but the judge 0}11:11t not
too x:eadi]\' to listen to the creditor who pretends that the penalty he has received was
not a Sufﬁcicnt indemnification for the non-performance of the agreement ; folr s B 1h'e‘
creditor, by demanding greater damages (than the sum agreed on) secems to act in u])p().s:b
tion to ZlIlVCStinILL‘Ci()Il which he himself has made, and this ought not to be allowed, at
least unless he has proof at hand that the damage sustained by him exceeds the penalty
agreed upon .

51.  As we have already scen (see p. 14 at n. 28) this limitation zlpplios only “h]("l;e
the plaintiff sues for the sum fixed by the COIltrle't. If the plamntiff wishes he n.]‘}l'\.(.(,llch
regard the amount fixed in the contract and suc independently for damages for bred
of contract, in which case he may recover more than the amount fixed.

I0

THE STIPULATIO POENAE IN THE LAW OF CEYLON

The latter distinction was unknown to the Roman-Dutch Law and, as a con-
sequence, the burden of proof required of the defendant by the two systems
of law materially differed?2,

The Law of South Africa and Ceylon.—The last stage of our enquiry
relates to finding out what is ‘ the living law of Ceylon ’5% and South Africa
with regard to the stipulatio poenae. Does the Roman-Dutch Law apply or
does the English Law or possibly a combination of both ?  We shall consider
first the law of South Africa.

Starting in the early half of the 1gth century with a complete allegiance
to the Roman-Dutch principles as enunciated by Voet and Bynkershoek?,
the South African courts have gradually accepted the English distinction
between penalties and liquidated damages, although there was an intermediate
period when the full consequences of the adoption of these two categories of
English law do not scem to have been appreciated. Thus, in Peach and Co. v.
Jewish Congregation of Johnannesburg® and Chaffer and Tassie v. Richards5s,
conventional sums held to be ‘ liquidated damages ’ and not ‘ penalties ’ were
thought to admit of being scaled down if ingens (large); and as late as 1933
three Judges of the Appellate Division, while recognising that the two categories
of English Law had been adopted in South Africa, were of the view that the
Roman-Dutch Law rules as to the burden of proof of damage were still in
force in South Africa®”. But the Privy Council has now finally decideds8
that, with the adoption of the English distinction between penalties and liqui-
dated damages, the English rules relating to the burden of proving damage,

which were a necessary consequence of that distinction, had also been adopted
in South Africa.

When we turn to consider the attitude of Ceylon judges to the stipulatio
poenae, we find trends similar to those noticed in South Africa. In a few
early cases the judges have expressed themsclves so concisely that it is not
quite clear whether they were applying the Roman-Dutch or the English
Laws.  In some cases quite clearly the Roman-Dutch Law is applied, either
52. Sec generallty Pearl Assurance Co. Ltd. v. Union Go-ernment 1933 A.D. 277,

306-2 and 305, per Stratford, ].A., and, on appeal to the Privy Council, 1931 A.D. 5060,
565, per Lord Tomlin.

53. 3ee n. 2 for this phrase. )

54. Sec c.g. Bovvadaile and Co. v. Muller (1832) 1 Menzies 5535,

55. (1894) 12 Cape L.J. 69, 73, per Gregorowski, C.J.

56.  (1903) 26 Natal I..R. 207, 225-8, per Bale, C.]J.

57. Pearl Assurance Co. Ltd. ~v. Union Government 1933 A.D. 277 (Wessels, C.],

1 de Villiers, J.A. and Curlewis, J.A., Stratford, J.A., dissenting).

58.  Pearl dssurance Co. Ltd. v. Union Government 1934 A.D. 560.

59. Seece.g. Huxhanv. de Waas (1820) 1820-33 Ram. 39, 41; Braybrooke v. Perera
(1838) Morgan’s Digest 227 ; the anonymous case C.R. Batticaloa 8275, 1877 Ramanathan
70.

Ir
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with no mention of the English distinction between liquidated damages and
penalties® or after express mention of the difference between the Roman-
Dutch and the English systems®. In other cases, with equal definiteness,
the English Law is applied, either with no explanation for applying a forcign
system in place of our common law, the Roman-Dutch system®?, or with the
explanation that the English Law is being applied because of its similarity
to the Roman-Dutch Law" or because the English Law had been adopted
in Ceylon®, As in South Africa%, in Ceylon also at one time the full con-
sequences of the adoption of the English distinction between liquidated
damages and penalties do not seem to have been appreciated®, and it cannot
be denied that some of the points of similarity which certain Ceylon judges
thought existed between the English Law and the Roman-Dutch Law do not
bear critical examination®. But, although there is not for Ceylon any such

60. See e.g. Fevnando v. Fernando (1899) 4 N.L.R. 285 ; Katlasam Chetty v. I'cy-
nando (1g01) 2 Browne 87 ; Javasinghe v. Silva (1911) 14 N.L.R. 170, 171-2, (per Lascelles,
C.]., although the other judge, Middleton, J. (at p. 174), seems to have applied the English
Law).

61. See e.g. Parlett v. Pettachy Chetty (1838) Morgan’s Digest 218 ; The A.G.v. Custa
(r922) 24 N.L.R. 281 ; cf. Namasivayam v. Suppramaniam 1877 Ram. 302, 371 per
Berwick, D.]J.

62. See eg. Kumaraperuma Avachchigey Davith v. Gamage Dingivi Appuhamy
(1887) 8 S.C.C. 84 per Clarence, J. (though Burnside, C.J. in his very short judgement
scems to have applied the Roman-Dutch Law); Jayasinghe v. Silva (1911) 14 N.L.R.
170, 174, per Middleton, J. (Lascelles, C.]J. applying the Roman-Dutch Law); Webster v.
Bosanquet (1912) 15 N.L.R. 125 (P.C.); Subramaniam v. Abeywardena (1918) 21 N.L.R.
161 1 Wickvemasuriva v. Kaniva Appubamy (1919) 6 C.W.R. 57; Abdul Majeed v. Silva
(1930) 32 N.L.IR. 161, 163-5, per Maartensz, A.f., (but Jayawardene, A.J. at p. 1066
applied the English Law on the ground that the FEnglish Law was * very much the same’
as the Roman-Dutch Law); dAssocialed Newspapers of Ceylon Lid. v. Hendvick (1935) 37
N.L.R. 104 (in this case Macdonell, C.J. applicd the English Law though he used the
terminology of Roman-Dutch Law when explaining the tests used in the English lLaw
to distinguish liquidated damages [rom penaltics).

63. Pless Pol. v. de Soysa (1909) 12 N.L.R. 45, 52, per Middleton, J; Webster v.
Bosanguet (1909) 13 N.L.R. 47, 49, per Middleton, A.C.J. (although Pereira, A.J. pointed
out that the English Law diferred from the Roman-Dutch Law }; Ramasamy v. Kanapalhy
(1910) 2 Current L.R. 04; Wijeyewardena v. Noorbhai (1927) 28 N.L.R. 430 ; Aldud
Majced v. Silva (1930) 32 N.L.R. 161, 166, per Jayvewardene, A.J.; Negombo Co-operuiive
Society v. Mello 13 C.L. Rec. 141I.

G4. Wijeyewardena v. Noorbhai {1927) 28 N.L.R. 430, 432, per Dalton, J.; Negomho
Co-opervative Society v. Mello 13 C.L. Rec. 141.

65. See p. 19 at nn. 55, 56.

66. Scee.g. Namasivayam v. Suppramaniam 1877 Ram. 362, 371, per Berwick, D.J.

who seems to have thought that even a sum found to be liquidated damages and not @
penalty could be modified.

67. e¢.g., as we have scen, it is not correct to say, (as was said in Pless Pol V. de
Sovsa 12 N.L.R. 45, 52, per Middleton, J., cf. ibid. 48, per Hutchinson, C.J.; Negomho
Co-0peraiive Socielty v. Mello 13 C.I.. Rec. 1471, 142-3 per Macdonell, C.J.), that the Roman-
Dutch Law, in deciding whether the sum claimed by the plaintiff was ingens (!zu‘;:(.“),
adopted the tost of finding out whether or not the parties intended, at the time of their
entering into the contract, that the sum fixed was, in relation to the loss likely to be caused
by a breach, a genuine pre-estimate of damage.  See above p. 19 at n. 52.
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unequivocal pronouncement as exists for South Africa in the Privy Council
judgement in the Pearl Assurance Company Case, it is submitted, on the
basis of recent judicial opinion in Ceylon, that the law of Ceylon has in effect
adopted the English Law relating to the stipulatio poenae, both as regards the
distinction between penalties and liquidated damages (as well as the tests
applied to determine that distinction) and as regards the burden of proof
required of the parties’. .

The following passage from the judgement of the Privy Council in Pear!
Assurance Company v. Union Government™ may, therefore, be taken as sum-
ming up the position for the law of Ceylon as well as for that of South Africa :
‘“ Today the field covered by the old poena over which the Court could always
have exercised a moderating jurisdiction on being satisfied that the poena
was excessive, having regard to the actual damage suffered, is now occupied
by the two categories’ (of English Law—penalties and liquidated damages),
“ascertained by reference to the intention of the parties exhibited in the con-
tract . .. If the sum claimed falls into the first category of genuine pre-esti-
mate of damage, it can be recovered on proof of breach of contract without
proof of damage and cannot be reduced, but . . . if it falls into the second
category it is a penalty and actual proved damage (but not exceeding the
amount of the “ penalty ") can alone be recovered in respect of it ’.

In this South African case the Privy Council expressly left open the ques-
tion whether, if damages exceeded the penalty, the full damages could be
recovered in an action, not on the penalty, but for breach of contract: and
in Ceylon it has been suggested, ofizter, that the question must be answered in
the negative™. But ‘this can hardly be said to be cquitable '™ and there

68.  As regards the latter, there is no suggestion in any Ceylon case, as there was in
Pearl Assurance Co. 1td. ~. Union Governmient 1933 A.D. 277, (per Wessels, C.J., de Villiers,
J.A. and Curlewis, J.AL), that, whilst the English distinction between liquidated damages
and penalties had been accepted, the burden of proof required ol the defendant was
governed by the rules of the Roman-Dutch Law and not by those of the LEnglish Law.
Qur rules of evidence in Ceylon being based on the English Law, it mayv safely be presumed,
in the abscnce of any judicial statement to the contrary, that the Fnglish Law relating
to the burden of proof has been accepted in Ceylon, along with the English distinction
between penalties and liquidated damages.

69. 1934 A.D. 3560, 508.

70.  Lenora v. Amaraselera 5 N.IL.R. 114, 115, per Bonser, C.J.

7t. Pearl Assurance Co. Lid. v. Union Government 1933 A.D. 277, per Wessels,
(‘] ‘ The English system . . . makes the penal clause unenforceable . . . by the person
n whose favour it has been inserted.  As regards him it is held to be of no effect, but in
respect of the promisor the clause has the effect of limiting the damage exigible by the
Plaintiff to the amount of the penalty, even though he proved that be has suffered greater
damages than the stipulated penalty . .. Tt seems incquitable that, where there is a com-
Petition for a contract, and where the person who offers to pay a penalty upon non-per-
formance gets the contract, when once he has obtained it he can ignore the penalty clause
and treat it as if it were non-existent ’ ’ '

13
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seems no reason why an affirmative answer should not be given to this Questiop
in Ceylon and in South Africa, as in England™.

By its judgement in the Pearl Assurance Company Case™, it seems clear
that the Privy Council was not merely putting new English wine intq old
Roman-Dutch bottles, but was in effect giving its imprimatur to the complete
supersession of the Roman-Dutch Law relating to the stipulatio poenae by the
English Law. The Privy Council itself, in an appeal from Ceylon, once sajdr
that ‘ the cases in which the (English) Courts have had to consider whethep
a stipulated payment in respect of the breach of a contract should be regardeq
as liquidated damage . . . or merely as a penalty . . . are innumerable anq
perhaps difficult to reconcile ’; and it may consequently, perhaps, be permis.
sible to express a regret that the English Law, with its distinction between
penalties and liquidated damages (which has well been described as * the
most troublesome knot in the (English} doctrine of damages ’7), should have
been adopted in South Africa and Ceylon in preference to the Roman-Dutch
Law?, Might it not have been better if, instead of judicial legislation intro-
ducing the English Law, some statutory restatement of the Roman-Dutch
principles had been adopted in South Africa and Ceylon ?7%

72, Sec p. 14 at n. 28,

73. 1934 A.D. 500.

74. Webster v. Bosanquei 15 N.L.R. 125, 127; cf. Hills v. Colonial Governmen: (1gog)
14 C.T.R. 39, 53. See also Uttumchand and Co. Lid. v. Times of Ceylon 48 N.1..R. 179,
182 ad fin., per Wijeyewardene, J. for the difficulty of reconciling some of the Ceylon
cases which have followed the English distinction between penalties and liquidated
damages.

75. Pollock and Mulla, The Indian Contract Act (4th edn.) p. 422,

76. Cf. The Nevombo Co-operative Society v. Mello (1934) 13 C.L. Rec. 141, 142,
per Macdonell, C.J.

77. Cf. section 110 of the draft South African General Law Amendment Bill of 1935,
proposed soon after the Privy Council decision in the Pearl Assurance Company Cuse but
never enacted :

(1) Tf a party (hercinafter referred to as the debtor) to a contract entered into after
the commencement of this Act had thereby undertaken to pay or render to
the other party thereto (hereinafter referred to as the creditor) any ~am of
money or other property in the event of any breach of the contract by the
debtor, that undertaking shall, in the event of such breach, be enforceables
whether such money or property is described in the contract as a penalty, of
as liquidated damages, or as a pre-estimate of damages or in any other manner,
and whether the parties to the contract intended by the giving and acceptance
of such undertaking to provide for the infliction upon the debtor of a punish-
ment for such a breach or to provide for payment to the creditor of compen-
sation for loss suffercd by him as a result of such breach: Provided that—
(@) if the debtor proves that such sum of money or the value of such pmper.ty

is grossly excessive In comparison with the loss, inconvenience, dis-
appeintment or annoyance actually <uffered by the creditor as a result

14
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In veiw of the incorporation of the English Law in South Africa and Ceylon
this possibility is now of merely academic interest. But it is important to
notice that, although there is no longer any room in South Africa and Ceylon
for the application of the Roman-Dutch principles relating to the stipulatio
poenae (which must now be taken to have been completely superseded by
the English Law), yet there may be legal situations in which the English Law
applies the test of asking whether a conventional sum claimed by one con-
tracting party against the other is a penalty or liquidated damages, but in
which the Roman-Dutch Law did not apply the principles of the stipulatio
poenae (and recognise the Court’s power of reducing the amount claimed if
excessive in relation to the actual loss), and in which situations, therefore, even
in the modern Roman-Dutch Law countries the English test of * Penalty or
Liquidated Damages ?’ would now be inapplicable. But it must be emphasised
that, although in such a situation the English test of ‘ Penalty or Liquidated
Damages ?’ does not apply, neither do the Roman-Dutch principles of the
stipulatio poenae apply today to such a situation, any more than they did
earlier before the English Law had superseded them.

Good illustrations of the similarities and differences that exist between

“the Inglish Law and the law of the modern Roman-Dutch Law countries

can be found if we consider in some detail applications of the second of the
tests which, as noticed above, have been laid down by the English Courts to

 decide between penalties and liquidated damages : namely, that where a larger

sum of money is made payable on breach of an obligation to pay a smaller
sum, the presumption is that the larger sum is a penalty™,

Thus, the principle that general damages cannot be recovered for non-

. payment of an ordinary money debt, the creditor being entitled only to the

of such breach, a competent court may, at the instance of the debtor,
reduce the indebtedness of the debtor to a sum or value which the
court considers sufficient to compensate the creditor fully for anv
such loss, inconvenience, disappointment or annovance ;

(b) if the creditor has, as a result of such breach, suffered any loss in excess
of such sum of money or in excess of the value of such property, he
may recover from the debtor an amount equal to such excess in addition
to such sum or property, unless it is clear from the terms of the contract
that the liability of the debtor is in any event not to ¢xceed such sum or
value ;

(¢} any such undertaking in connection with a contract for the pavment of
money shall be subject to the provisions of the law relating to usury.

“(2) No payment or delivery made in connection with any contract (whether des-
cribed as arra, ecarnest money, forfeiture, penalty, damages, purchase price,
rent or in any other manner) shall be recoverable by the person who made

the payment or delivery merely by reason of the fact that it was made as a

penalty for non fulfilment of the said contract ’.

78. Seu p. 1z at n. 20.
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capital and reasonable interest, is accepted in English Law™ as well as in South
Africa® ; and stipulations for payment of interest at a higher rate on defaulg
of payment of capital and interest at a lower rate are presumed to be penaltieg
in English Law®! as well as in the law of Ceylon®,

In English Law, then, a promise to pay a larger sum of money on breach
of an obligation to pay a smaller sum is presumed to be a provision by way
of penalty. But in English Law, where for the benefit of the debtor it is
expressly agreed that a debt may be paid by instalments subject to the condi-
tion that if default is made in payment of one instalment the whole debt
becomes due, such an agreement is not considered to be a penalty™. On
the other hand, according to English Law, where there is an express stipulation
that part of the consideration® already paid by a purchaser should be forfcited
unless the balance is also paid when due, such a forfeiture clause is treated as
a penalty, from which the purchaser may obtain relief on proper terms®.

The view of the Roman-Dutch Law as to forfeiture of such instalments
is different and is based on a passage in Voet's Commentaries which deals with
the lex commissoria— that is, “a pact annexed to a purchase at the time it is
contracted to the effect that, unless the price be paid at a certain time, the
thing shall be considered as unbought {res inempta est)’t0.  Voet says Fhat
where the seller avails hiuself of his rights under a lex commissoria and rescinds
the sale for non-payment ol instalments, the seller must refund to the purc}mse'r
any part of the price received, ‘unless it was a part of the agrecment that it

59. Iemble v. Farran (1829) 6 Bing 1471, 148.

8. Becker v. Stusser 1910 C.P.D. 289; Koch v. Panovska 1934 N.P.D. 7704

81. Wallis v. Smith (1882) 21 Ch. D. 243, 260-1.

82. The Negombo Co-opervative Society v. Mellv 13 C.L. Rec. 141. The Roman-
Dutch Law arrived at more or less the same result : the higher interest, though not neces-
sarily unenforceable, will be reduced if in all the circumstances of the case it 1% CXCUSSIVe.
V. Leeuwen Cens. Ir. 1. 4. 16, 12; V.d. Keesscl Theses 481 and Dicl. ad Gr. 3. 1,43
Kailasam Chetty v. Iernaudo 2 Browne 87.

83. Thompson v. Hudson 1869 L.R. 4 H.L. 13 Wallingferd v. Mulual Sqdm‘y (M’tio)-
5 A.C. 685; Protector Endowment Loan and Annuity Co. v. Grice (1880) 5 Q.B.1D. 5027
Latter v. Colwill (1937) 1 A LR, 442. .

84. If (the payments) were arrha (i.e. a deposit by way of earr}ost»money to hm‘d.
the bargain, as distinct from part-payment), it would be forfeited without any cxpl‘(‘f
stipulation, such being the English Law . . . and the Roman and Rc?m.uml.)utch lf‘lh
(Cloete v. Union Corporation Lid. 1929 T.P.D. at 526. For the distinction bctl\\t‘eﬂ
deposit and part-payment see, for Ceylon, Peris v. Vieyra 28 N.L.R. 278 and Palaniappa
Chetty v. Mortimer 25 N.L.R. 209. ' »

8s. In re Dagenhem Dock Co., ex parte Hulse L.R. 8 Ch. 1022 1\'111{707 V. H};H{ﬁ{
Columbia Orrhards 1913 A.C. 319 (P.C.); Steedman v. Drinkle (1916) 1 A.C. 275 (P.C):
Brickle v. Snell (1916) 2 A.C. 599 at 605 (P.C.}.

86 Voet 18. 3. 1.
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should be forfeited as a penalty for default, in which case the fruits during the
intervening period remain with the purchaser .#7

On the authority of this passage, it has been held in South Africa that
‘ the forfeiture provisions of a lex commissoria attached to a contract of sales®
are, if they conform to the requirements of Voet 18. 3. 3, enforceable, and . . .
in such a case no question as to penalties or pre-estimates of loss arises '89,
For Ceylon there is no direct authority, but in Peris v. Vieyra®, where, in
the absence of an express stipulation regarding forfeiture of the instalments
of the purchase price paid, the purchaser was held entitled to recover the
instalments, both judges used language which seems to have recognised the
seller’s right to retain the pavments if there had been an express stipulation
to that effect¥!.

But, while recognising the existence of this important difference between
the English Law and the Roman-Dutch Law as administered in South Africa
and Ceylon, the exact limits of this exception to the general principles within
which penalties can be enforced must be noticed. The decided cases lay it
down that, where the forfeiture clause falls strictly within the limits of the
rule laid down by Voet in 18. 3. 3, it can be enforced, irrespective of the question
whether it would otherwise have been considered a penalty and not liquidated
damages, and even where the instalments paid by the defaulting purchaser
and retained by the seller are more than the amount of the actual loss suffered
by the seller as a result of the purchaser’s default¥?. But where the forfeiture
clause does not conform to the requirements in Voet 18. 3. 3, the clause will
be governed by the general principles within which alone penalties can be

87. Voet 18. 3. 3.

88.  prohibited in the case of pledge, but allowed in sale® Voet 18. 3. 1. TFor the
prohibition of the lex commissoria in mortgage scc Voet 20. 1. 25, Mapenduka v. 4shington
1919 A.D. 343 ; and Saminathan Cheity v. Van der Poovien 34 N.L.R. 287, 294-5 (P.C.).

89.  Avbor Properties (Piy.) Ltd. v. Bailey 1937 W.IL.D 1106, 121-2 ; see also Rossler v.
Voss 1925 N.P.D. 266; Mine Workers’ Union v. Prinslon 1948 (3) S.A.L.R. 83r. In
Neomezulu v. Alexandva Townships Ltd. 1927 T.P.D. 401 the principle laid down in Voet
18. 3. 3. was applied, and therc was held to be no penalty in an express provision that on
default in payment the seller could cancel the sale and resume possession without liability
to pay compensation for improvements effected by the purchaser. In Jonker v. Yzell
1948 (2) S.\.L.R. 942 it was held that the principle in Voet 18. 3. 3. applied and there was
Do penalty in an express provision for forfeiture of instalments on default, even where
the purchaser had not had the bencfit of possession of the property.

90. 28 N.L.R. 278.

91. Lyall Grant, J. at p. 282 said, ‘ He cannot claim more except by proving an
€xpress agreement that moneys paid should be retained by him ’. Dalton, J. at p. 282
8aid, ‘' No doubt on (the purchaser’s) default the (vendor) had his remedy, but he is
Dot necessarily entitled to retain the instalments of purchase moncy paid ’.

.

92. See the cases cited in n. 89 and Diamond v. Vosloo 1936 E.D.L. 343, 355.
17-
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enforced?. Again, it must be noticed that the seller cannot both approbate
and reprobate at the same time: so that if the seller cancels the contract,
claiming return of the article and retention of instalments paid by the pur-
chaser®, he cannot also claim the balance of the purchase price?® with or
without damages? ; and any express provision to that effect would amount

to a penalty?’.

Summary

(1) The English Law and the Roman-Dutch Law relating to the power
of a contracting party to recover the full amount of a sum promised
by the other party in the event of default are not, in spite of what
some Ceylon judges have said, ‘ much the same ’.

(2) The English Law on the subject, both as regards the distinction
between penalties and liquidated damages (which was unknown
to the Roman-Dutch Law) and as regards the burden of proof of
damage, has, quite unequivocally, been adopted in South Africa.

(3) According to the trend of recent judicial opinion in Ceylon, the
English Law may be said to have been adopted in Ceylon. An
unequivocal judicial pronouncement to that effect is desirable in
order to end all doubt.

93. See e.g. Cloete v. Union Corporation Ltd. 1924 T.P.D. 508 where, the seller
having expressly stipulated that the purchaser was not to retain the fruits, the case was
distinguished from that in Voct 18. 3. 3, and the clause providing for forfeiture of instal-
ments of the purchase-price on default by the purchaser was held to be penal, with the
consequence that the seller who had not proved any damage was held not entitled to
retain the instalments.

94. including also, if expressly so provided, recovery of instalments due but unpaid
at the date of cancellation. Ewmmett v. Davter and Sons 1920 E.D.L. 74, 78; Bloch v.
Michal 1924 T.P.D. 54, 57-8.

95. Webster v. Varley 1915 W.L.D. 79 ; Scharfenaker v. Duly and Co. Lid. 1940
S.R. 223.

96. Moll v. Pretovia Tyre Depot and Vulcanizing Works 1923 T.P.D. 465, 471-2.

97. Moll v. Pretoria Tyre Depot and Vulcanizing Works 1923 T.P.D. 465, 472 and
474. Cf. Bawa Saibo v. Jacob Cooray 1 S.C.R. 233 (a case of lease). In this case the
lessor claimed (a) forfeiture of the lease (on the ground of breach of the condition to pay
rent in advance), (b) rent in advance due at the date ol cancellation, and (¢) as damages,
the sum agreed upon by the parties as payable in the event of the lessee’s default. It

was held that the lessor could not, whilst recovering the property, recover both unpaiil

rent (semble, that due for the period after the cancellation) and damages.

It is to be noticed that, where a lessor sucs only for forfeiture of a lease for breach of
conditions in it, the Courts in South Africa and Ceylon have no equitable jurisdiction
(as English Courts have) to grant relicf to the tenant, though the Courts may be guided
by equitable consideration in deciding whether or not a breach of the condition in question
has been committed. Ior the authoritics, and a criticism of some of the Ceylon cases,
sce the present writer’s article * The Law of Nature and the Law of Cevlon " in 1946 Ceylon
Law Students’ Magazine, p. 27, n. 29.
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THE STIPULATIO POENAE IN THE LAW OF CEYLON

(4) But although there is now (in view of the adoption of the English
Law) no room in South Africa or Ceylon for the application of the
Roman-Dutch principles of the stipulatio poenae, situations may
arise in South Africa and Ceylon in which the English Law applies
the test of ‘ Penalty or Liquidated Damages ?’ but in which the
Roman-Dutch Law did not apply the principles of the stipulatio
poenae and in which, therefore, the English test is inapplicable
today in South Africa and Ceylon.

T. NADARAJA
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